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Since the inception of the modern state in Somalia, the judicial system has undergone a series of
transformation. This includes the colonial system of justice, independence and immediate post-
independence dispensation, totalitarianism under the military region and the post-civil war orientation.
Lastly is the current post-transitional and permanent era. Each of these epochs has shaped Somalia’s
perception, practice and dispensation of justice in profound ways.

This judicial journey, which largely mirrors the evolution of the Somali state has been characterized by
progress, stagnation and even retrogression but the post-civil war period and the formation of permanent
and internationally recognized government in 2013 has heralded hope. Despite this progress, access to
justice, delivery of justice, rule of law and respect for human rights remain a daily struggle for both citizens
and the various instruments of justice. In particular, the ability of the judiciary to act independently and
robustly widen access to justice and protect the rights of citizens is yet to be realised.

Article 106 of the Provisional Constitution established the Judiciary as an independent arm of government,
equal to the Legislature and the Executive. Further, article 109 envisages the formation of the Judicial
Service Commission mandated to advice the Federal Government on the administration of justice including
recruitment, dismissal, and any legal action taken against judges and decide on any matters relating to the
functioning of the Judiciary. Critically, the framers of the Provisional Constitution created the JSC to protect
and defend the independence of the Judiciary.

As Somalia prepares hold universal suffrage elections for the first time in over five decades which will see
citizens directly elect leaders at state and federal level, the call and need for functional, active and
independent judiciary cannot be overemphasized. The judiciary is the ultimate arbiter and port of call for
all electoral disputes and must therefore be capable and independent to inspire public confidence, entrench
law and order and contribute towards nurturing and fostering democracy in Somalia. This policy paper is
centrally a call to action for the establishment of an independent Judicial Service Commission and the
subsequent redefinition and formation of all the necessary courts and critically so, the Constitutional Court
as dictated by the Provisional Constitution before the 2026 Parliamentary and Presidential elections.

Background- Somalia’s Judicial History

The judicial system in Somalia has evolved with his era immensely impacting access and delivery of justice.
This transformation can be looked at in five distinct stages: the colonial pre-independence, the Somali-led
independence system, the dictatorship, the post-civil transitional system and the current federal system.'
The customary and Sharia-oriented judicial system however predated this evolution and remain alive and
active to date. The colonial system set the framework for future judicial frameworks in Somalia and became
instrumental in resolving disputes beyond the family.? In the 1959 parliamentary elections, for instance, the
Lugh Ferrandi District Court entertained a petition by HDMS party against SYL party in which it
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invalidated the election and called for a fresh poll. HDMS, which had initially lost to SYL emerged the
winner in the new round of polls.

Following independence in 1960, the new government guaranteed the independence of the judiciary as
started in article 93 thus: The judiciary shall be independent of the executive and legislative branches." The
Somali government unified the legal systems of the southern and northern regions, formerly colonized by
Italy and Britain, respectively. This unification led to the enactment of Law No. 3 of 1962, known as the
"Law on Judicial System," which subsequently introduced the Penal Code (1962), the Criminal Procedure
Code (1963), the Military Crimes Act (1963), and the Traffic Code (1962).

During this period, the courts exercised judicial oversight over election related cases as political parties
filed several cases seeking redress. For example in 1963, the court dismissed a decision by the then Minister
for Internal Affairs to dissolve the Mogadishu Local Council and subsequently reinstated Mohamed Mude
as the governor and mayor of Mogadishu on March 7, 1964.° Similarly during the 1964 parliamentary
elections, the opposition filed complaints on mismanagement of election in Aden Yabal, Erigabo, Las Anod,
Hargeisa, Alula, Bal’ad, Beledweyne, Merca, Bosaso, Garadag, Kandala, Kismayo, Dusamareb, Odweyne,
Iskushuban, and Wanlaweyn districts. In one case on the elections in Merca, the Supreme Court awarded
seats to the opposition party over the ruling SYL.

These examples exemplify the critical role of an independent judiciary in arbitrating election disputes and
inspiring public confidence in the rule of law. In 1969, the Supreme Court dismissed appeals by DAP, SNC
and HDMS opposition parties resulting in violent incidents.* The beginning of the end of judicial
independence came in earnest in 1969 when the military regime wielded power and demolished virtually
all civilian components of the state. The court, though existed in paper ceased addressing any political-
related cases as the Revolutionary Socialist Party led by Gen. Mohamed Siad Barre began the catastrophic
journey of reshaping the Somali state in his image.’ This would set the ground for an overthrow of the
government and disastrous collapse of the state as those opposed to the insidious destruction of the state
sought to course-correct.

Following the collapse of government and destruction of state structures, traditional elders and in some
instances some existing local authorities in places such as Puntland and Somaliland filled the gap and
provided arbitration of matters at different level.®  As Somalia emerged from the civil war in 2000
subsequently transitional administrations embarked on the state-building process. The executive and the
legislature took shape but the judiciary became more of a department in the Ministry of Justice will hardly
any resources to function. Although there has been remarkable progress to date on overall state-building,
the judiciary is still largely under-resourced and underdeveloped especially because of the federal system
which has seen individual member states develop their own judicial models. In 2014, the Federal
Parliament passed a law establishing the Judicial Service Commission but subsequently rejected the
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nomination of seven members by the government on grounds that the Commission was improperly
constituted. Parliament noted that a full-established JSC must comprise nine members chaired by the
President of the Constitutional Court. However, that Court had not been formed.’

Challenges and Constraints Facing the Judiciary

The Somali judiciary faces numerous challenges that undermine its efficiency, independence, and public
trust.

One significant challenge is the lack of a unified judicial system. After the collapse of the central
government and the subsequent federalisation process, each federal state established its own courts,
resulting in fragmented judicial structures. Although the federal government has made efforts to establish a
cohesive judicial framework, such as the "Judicial Federalization Process" agreed upon in December 2022,
a unified system is yet to be realized.®

Judicial independence is another major concern. Although the Provisional Constitution mandates an
independent judicial council, the judiciary remains under the influence of the executive branch, with
appointments made by the president. This lack of autonomy further erodes confidence in the judicial system.
Limited access to judicial services is another key challenge, especially in rural areas where residents must
travel long distances to seek justice. Financial constraints also prevent many low-income individuals from
accessing legal services, as courts are mainly concentrated in major cities.

Public trust in the judiciary is further weakened by widespread propaganda from opposing groups and
hardline clerics, casting doubt on the system's credibility. This is also exacerbated by the presence of rival
quasi-judicial systems run by extremist groups such as Al-Shabaab which remain unilateral in territories
they control. Additionally, the judiciary suffers from inconsistency due to outdated laws from the 1960s and
military rule, which are incompatible with modern governance and human rights standards. Financial and
budgetary limitations exacerbate these issues, with judicial institutions reliant on international aid and
judges receiving inadequate salaries. Finally, the judiciary lacks skilled personnel, as there are no
established institutions for training judges, and insufficient funding is allocated for capacity building within
the judicial sector.

7 Baarlamaanka oo xukuumadda dib ugu celiyay Golaha Adeega Garsoorka. Radio Mugdisho.

8 Burhaan Aadan Cumar. Federaalaynta Garsoorka Soomaaliya. JTI Somalia, September 2023: Link



Recommendations

In this policy, Independence House outlines practical recommendations to nurture and foster a democratic
representative and inclusive governance system guard railed by a vibrant and independent judiciary. The
federal government, in collaboration with the Federal Member States, should take the following actions:

Fast-track the formation of the Independent Judicial Service Commission: This Commission is
essential for the creation of an independent judiciary in Somalia. Itp  lays a key role in the country’s stability
and in ensuring free and fair elections.

Reach Agreement on Federal Judicial Procedures: The Federal Government and Federal Member States
should agree on the judicial framework for the country, and formalize its legalization. This goes hand in
hand with the completion of the Constitutional Review Process to ensure the new JSC is in tandem with the
dictates of the Constitution.

Strengthen and Expand the Judiciary: The federal government and member states should collaborate to
enhance the judicial system, ensuring its capacity and accessibility nationwide. Empowering the judiciary
is crucial for ensuring stable elections.

Conclusion

Somalia has adopted a federal system of government, where power is shared between federal and local
authorities. The judicial system, which is independent of other government branches, has evolved through
various stages, each shaped by unique circumstances. Currently, it is making significant progress, though it
requires strong political and economic support to reach its full potential. An independent judiciary plays a
crucial role in resolving political disputes and election-related complaints. Therefore, the establishment of
an Independent Judicial Service Commission is vital for fostering unity and stability during the transition
to direct elections.

Independence House urges the federal government, regional administrations, and the Somali Parliament to
expedite the formation of an independent Judicial Service Commission and reach a political consensus on
the country’s judicial system.

Independence House is a not-for-profit organization based in Somalia. Its core mandate is the protection and promo-
tion of civil and political rights, freedom of expression and advancement of democracy in Somalia and the Horn of
Africa. It provides the platform for like- minded individuals and organizations to build synergies towards the realiza-

tion of our common goals. Through research, investigations, public forums and regular publications.
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